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United States Court of Appeals for the! 
District of Columbia 

a District Court of the United States for the j 

District of Columbia 

Civil Action No. 9127 

i 

Gustavus P. Iversen, Petitioner. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the i 
United States for the District of Columbia, at the | 
City of Washington, in said District, at the times j 
hereinafter mentioned, the following papers were j 
filed and proceedings had, in the above-entitled j 
cause, to wit: 

1 Endorsed: Filed Nov 20 1940 Charles E. Stew- \ 

art, Clerk. 

In the District Court of the United States for the District j 

of Columbia 

Civil Action No. 9127 

Gustavus P. Iversex, 1208 Geranium Ave., N. W., 
Washington, D. C., Petitioner, 

Petition to Perpetuate Testimony 

1: The petitioner, Gustavus P. Iversen, expects to be a j 
party to an action cognizable in the District Court of the 
United States for the District of Columbia but is presently 
unable to bring it or cause it to be brought. 

2: This expected action arises from an automobile acci- j 
dent which occurred on October 18th, 1940, on Route #15 j 
between Culpepper and Warrenton, Virginia in a collision 
between an automobile owned and operated by this peti¬ 
tioner and two other vehicles and concerns property dam¬ 
age and personal injuries received by this petitioner and | 
the occupants of the other vehicles. 
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3: This petitioner desires to establish by taking the testi¬ 
mony of Charles AY. Lord and Elizabeth Lord the manner in 
which this accident occurred as these parties were witnesses 
to this accident and have advised petitioner that it was 
caused through the negligence of the other vehicles. This 
petitioner desires to perpetuate the testimony of these par¬ 
ties as they have advised him that they are leaving this city 
and the United States for South America during the month 
of December, 1940, Mr. Lord being a lieutenant in the 
United States army and is being transferred to South 
America. 

4: The names of the persons he expects will be adverse 
parties are: 

Barnwell Brothers Inc., a corporation 219 North Henry 
Street, Alexandria, Va. 

John L. Randall, 1315 Hamlin Street, North East, or 
Freedmen’s Hospital, 6th and Bryant St., N. W. Wash¬ 
ington, D. C. 

2 5 : The names and addresses of the persons he de¬ 

sires to examine are: 

Charles W. Lord, 2230 California St., N. W., Washington, 
D. C. 

Elizabeth Lord, 2230 California St., N. W., Washington, 
D. C. 

He expects to elicit from these parties the manner in which 
this automobile accident occurred as they were a short dis¬ 
tance from the scene of this accident. 

WHEREFORE, THE PREMISES CONSIDERED, 
PETITIONER PRAYS: 

1: That an order issue out of this court authorizing this 
petitioner to take the depositions of: 

Charles W. Lord 
Elizabeth Lord 

for the purpose of perpetuating their testimony. 
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2: For such other and further relief as may seem meet 
and proper. 


HENRY I. QUINN 
637 Woodward Building 


RICHARD W. GALIHER 
637 Wood-ward Building 
Washington, D. C. 

Attorneys for Petitioner, j 

Docket Entry 

1940 j 

Dec. 6 Summons & copy (1) issued to Barn-well Bros. Inc' 


(NOTE) 

(This summons has not been returned) 

3 Endorsed: Filed Dec 12 1940 Charles E. Stew-j 

art, Clerk. 

7 I 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 9127 

Gustavus P. Iversen 
1208 Geranium Ave., N. W. 

Washington, D. C. 

Petitioner 

I 

Motion to Quash Petition to Perpetuate Testimony and 
Summons Purporting to he Issued Thereon 

Appearing specially herein for the purposes of this mo- j 
tion only, and for no other purpose whatsoever, comes now j 
Barnwell Brothers, Inc., a corporation, by its attorneys 
Leonard J. Ganse and Carl F. Bauersfeld, and moves the j 
Court to quash the Petition to Perpetuate Testimony as- j 
sinned to be filed by Gustavus P. Iverson herein, and to i 
(juash the Summons purporting to be issued against Barn- 
well Brothers, Inc., a corporation, herein. 

For grounds of this motion, it is showm: 
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1. That this Court has no jurisdiction to entertain the 
said petition, and has no jurisdiction to enter an order to 
perpetuate testimony thereon, because said petition fails 
to show on its face that there is any matter that may be 
cognizable in any court of the United States. 

2. That this Court has no jurisdiction to entertain the 
said petition, and has no jurisdiction to enter an order to 
perpetuate testimony thereon, because said petition fails 
to show on its face that the amount or amounts which may 
be in controversy are those required for assumption of 
jurisdiction by this or any other court of the United States. 

3. That this Court has no jurisdiction to entertain the 
said petition, and has no jurisdiction to enter an order to 

perpetuate testimony thereon, because said petition 
4 fails to show on its face any diversity of citizenship, 
or the presence of a federal question, or any other 
grounds for assumption of jurisdiction by this or any other 
court of the United States. 

4. That this Court has no venue jurisdiction to entertain 
the said petition, and has no venue jurisdiction to enter an 
order to perpetuate testimony thereon, because said peti¬ 
tion fails to show on its face that any of the expected ad¬ 
verse parties are residents of the District of Columbia. 

5. That it appears upon the face of the record herein that 
this Court has no jurisdiction over the person of Barnwell 
Brothers, Inc., a corporation, herein, because service of a 
copy of said petition, and of the notice, was not made in 
compliance with Rule 27(a)(2) and Rule 4(d) of the Fed¬ 
eral Rules of Civil Procedure; and because said petition to 
perpetuate testimony herein, and the order sought to be 
procured thereon, are and will be null and void as a denial 
of due process of law, in violation of the Fifth and Four¬ 
teenth Amendments to the Constitution of the United 
States of America. 

6. That this Court has no jurisdiction to entertain the 
said petition, or to enter an order thereon to perpetuate 
testimony, because said petition shows on its face that the 
petitioner is presently able to bring an action. 

7. That this Court has no jurisdiction to entertain the 
said petition, or to enter an order thereon to perpetuate 
testimony, because said petition shows on its face that all 
adverse parties are not designated therein. 
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8. That this Court has no jurisdiction to entertain thje 
said petition, or to enter an order thereon to perpetuate 
testimony, because said petition fails to show any necessity 
or grounds for perpetuating testimony of the proposed 
witnesses. 

9. That this Court has no jurisdiction to entertain the 
said petition, or to enter an order to perpetuate testimony 
thereon, because said petition does not set forth the facts 
which petitioner desires to establish by the proposed testi¬ 
mony. 

5 10. That this Court has no jurisdiction to enter¬ 
tain the said petition, or to enter an order thereon to 

perpetuate testimony, because said petition does not set 
forth the substance of the testimony which petitioner ex¬ 
pects to elicit from the persons to be examined. 

11. That the Summons assumed to be issued against Barn¬ 
well Brothers. Inc., a corporation, was issued herein ip 
violation of Rule 27 of the Federal Rules of Civil Procedure 

LEONARD J. GANSE 
CARL F. BAUERSFELD 
Attorneys for Barnwell Broth!\- 
ers, Inc., a corporation, Apr 
pearing specially for the pur¬ 
pose of this motion and for no 
other purpose ivhatsoever. 
Suite 407, 

726 Jackson Place, Northwest^ 
Washington, D. C. 

6 Endorsed: Filed Dec 16 1940 Charles E. Stewart! 
Clerk. 

j 

In the District Court of the United States for the 
District of Columbia 

j 

Civil Action No. 9127 

In Re: Gustavus P. Iverson, Petitioner 

This is to certify that John L. Randall and Barnwell 
Brothers, Inc. were personally served with a copy of thi^ 
petition and notice on November 22, 1940 

R W GALIHER j 

Attorney for Petitioner 
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Sworn to before me this 16th day of December, 1940 

CHARLES E. STEWART, 

Clerk 

By ANDREW A. HORNER 

Assistant Clerk , District Court 

7 Endorsed: Filed Dec 19 1940 Charles E. Stew-art, 
Clerk 

In the District Court of the United States for the 
District of Columbia 

Civil Action #9127 

Gustavus P. Iverson, Petitioner 

to: 

Barnwell Brothers, Inc., a corporation 219 North Henry 

Street, Alexandria, Va. 

John L. Randall, 

1315 Hamlin Street, N. E., or 
Freedmen’s Hospital, 

6th and Bryant St., N. W., 

Washington, D. C. 

Affidavit 

District of Columbia, . 95 : 

Richard W. Galiher being first duly sworn, deposes and 
says as follows: That he is the attorney for the petitioner 
in the above captioned claim and did send a copy of this 
petition and notice to Barnwell Brothers, Inc., a corpora¬ 
tion, Burlington, North Carolina, that said petition and no¬ 
tice was delivered to said corporation on November 23,1940, 
as is shown by the Post Office Department returned reg¬ 
istered receipt hereto affixed. 

RICHARD W. GALIHER 
Attorney for petitioner , 

637 Woodward Bldg., 
Washington, D. C. 

Subscribed and sworn to before me this 19th day of 
December, 1940. 

HELEN R SASSCER 
Notary Public , D. C. 






Stntt and Namier. 1 / S , .• jf” '/s '-/ 

at Pul Ofico Box./-u.:v/. .. 


//t y s '/ /'/ ~r ■* yvt-k 

Return to - J.£L _L 

» :»>«*•«. ^ -„Ttrwc m- s' _ 

Stnd «*/ Narnia, 1 // ^ .• • J? \V -/ 

•r P<ul Office Box.), -.. _j_ 

WASHINGTON. " | 

D. C. 


RETURN R-C£i: v 


Received from the Postmaster the 1 iek 
istered or Insured article, the original 
number of which appears on the face of j 
this Card. 

Barnwell Brothers Inc I 

(Signature or name of addressee) 

S E Boyette __<— 

(Signature of addressee’s agent) 


BURLINGTON, 
N. C. 
NOV 
23 

1940 

REGISTERED 
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9 Endorsed: Filed Dec 19 1940 Charles E. Steiv- 

art, Clerk. 

In the District Court of the United States for the 
District of Columbia 


Civil Action No. 9127 

I 

i 

Gustavus P. Iversen 1208 Geranium Ave., N. W. j 
Washington, D. C. Petitioner 


Counter Affidavit, to Certificate of Service and in Suppokt 
of Motion to Quash Petition to Perpetuate Testimony 
and Summons Purporting to be Issued Thereon 

j 

District of Columbia, ss : 

Leonard J. Ganse, appearing specially herein for thfe 
purpose of this affidavit and for no other purpose what¬ 
soever, on oath deposes and says:— 

That he is of counsel for Barnwell Brothers, Inc., a cor¬ 
poration, and makes this affidavit on its behalf; that affiant 
is informed and believes and expects to prove upon a triajl 
of the issue hereof that Barnwell Brothers, Inc., a corpof 
ration, was not personally served with a copy of the Petij 
tion to Perpetuate Testimony, and Notice, on November 22; 
1940, as is alleged in the certificate filed herein by R. Wj 
Galliher, Attorney for the Petitioner, nor was said Petitiori 
and Notice, or either of them, served on said date upon any; 
one duly authorized and empowered to accept service of; 
the same, as is in said certificate alleged. 

LEONARD J. GANSE ! 


Subscribed and sworn to before me this 18th day Decem-j 
her, 1940. [ 

VIRGINIA PRYOR j 


Notary Public , D. C. 
»/ ' 


My commission expires Nov. 1, 1944. 
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10 Endorsed: Filed Dec 20 1940 Charles E. Stewart, 
Clerk 

Book 18 Page 209 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 9127 

In re: Gustavus P. Iverson, Petitioner 

Order 

Upon consideration of the Petition To Perpetuate Tes¬ 
timony, filed herein on the 20th day of November, 1940, the 
Motion To Quash Petition To Perpetuate Testimony, and 
Summons issued thereon, filed herein on December 12,1940, 
by Barnwell Brothers, inc., a corporation, appearing spe¬ 
cially herein, and upon consideration of the record of the 
proceedings herein and oral argument having been had 
thereon, it is by the Court this 20th day of December, 1940, 
ORDERED, that said Motion To Quash Petition To Per¬ 
petuate Testimony and Summons issued thereon be, and 
the same hereby is, overruled, with the right of Barnwell 
Brothers, Inc., a corporation, to renew all its said objec¬ 
tions to the perpetuating of said testimony when offered at 
the trial of any action wherein said testimony is sought to 
be offered in evidence; and it is further 

ORDERED that the depositions of Charles W. Lord and 
Elizabeth Lord to perpetuate their testimony be taken upon 
oral examination before Lucius P. Friedli, a notary public 
in and for the District of Columbia, at 3 o’clock P. M., Mon¬ 
day, December 23, 1940, at Room 637, Woodward Building, 
15th and H Streets, North West, Washington, D. C., re¬ 
specting facts within their knowledge of an automobile ac¬ 
cident which occurred on the 18th day of October, 1940, on 
Route 15, between Culpepper and Warrenton, Virginia, be¬ 
tween motor vehicles alleged owned bv Gustavus P. Iver- 
son, petitioner and John L. Randall, and Barnwell Broth¬ 
ers, Inc., a corporation, provided , that Gustavus P. Iver¬ 
son shall first file an undertaking in the amount of One 
Hundred Dollars (100.00), with good and sufficient surety, 
conditioned for the payment of all costs, expenses 

11 and an attorney’s fee for the attorney hereunder ap- 
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pointed to represent Said Barnwell Brothers, Inc., a cor¬ 
poration, in case it shall not otherwise be represented] at 
the taking of said depositions; and it is further 

ORDERED, that Leonard J. Ganse, Esquire, a member 
of the Bar of the District of Columbia be, and he hereby is 
appointed to represent said Barnwell Brothers, Inc.,] in 
case it shall not otherwise be represented at the taking] of 
said depositions, who shall thereupon cross-examine skid 
deponents, without any prejudice to the special appearance 
of Barnwell Brothers, Inc., a corporation, by said Leonard 
J. Ganse and Carl F. Bauersfeld as its attorneys on shid 
Motion To Quash filed herein. 

JENNINGS BAILEY ] 
Justice 

I 

| 

TO the foregoing order of the Court, Barnwell Brothers 
Inc., a corporation, appearing specially herein by its attor¬ 
neys Leonard J. Ganse, for the purposes of said Motion To 
Quash etc., and for no other purpose whatsoever, duly notes 
its exception. 

Seen 

LEONARD J. GANSE 
Attorney for Barnwell Broth¬ 
ers Inc., a corporation, appear¬ 
ing specially for the purpose of 
this motion and for no oilier 
purpose whatsoever. 

Consented to 
JAMES A. O’SHEA 
ALFRED GOLDSTEIN 
Attorneys for John Randall 

12 Endorsed: Filed Dec 21 1940 Charles E. Stewart, 
Clerk 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 9127 

In Re: Gustavus P. Iverson, Petitioner. 

Gustavus P. Iverson, petitioner herein, and Continental 
Casualty Company, a corporation, surety appearing ajid 
submitting to the jurisdiction of the Court, hereby undkr- 
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take for themselves and each of them, their and each of 
their heirs, executors, administrators, successors and as¬ 
signs, to make good all costs expenses and attorney’s fees 
for and if an attorney is appointed to represent Barnwell 
Brothers, Inc., a corporation, in case it shall not otherwise 
be represented at the taking of a deposition authorized un¬ 
der order of this Court dated December 20, 1940, not ex¬ 
ceeding the sum of $100.00, as this Court may award. 

The said surety hereon hereby irrevocably appoints the 
clerk of this Court as its agent upon whom any papers af¬ 
fecting its liability on this undertaking may be served. 

Signed, sealed, and delivered this 21 day of December 
1940. 

GUSTAVUS P. IVERSON (Seal) 
by RICHARD W. GALIHER, Atty. 

CONTINENTAL CASUALTY CO. 
CORPORATION, (Seal) 

by FRANK (copy illegible) 
atty in fact 

Surety qualified and execution in accordance with written 

authoritv on file in this office. 

* 

CHARLES E. STEWART, 
Clerk, 

By JOHN O. BOWEN 
Asst. Clerk 

Surety and amount approved.. 1940. 


> 


Justice 
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13 Endorsed: Filed Dec 21 1940 Charles E. Stewart, 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 9127 j 

Gustavus P. Iversen 
1208 Geranium Ave., N. W., 

Washington, D. C., 

Petitioner. 

December 17, 1940 

Simons Adjustment Service 
Barr Building 
Washington, D. C. 

Attention: Mr. E. I. Klein 

i 

Dear Sir: 

This letter is to advise you that I, John Randall, of 131j5 
Hamlin Street, N. E., Washington, D. C., now residing at 
1719 New Jersey Avenue, N. W., Washington, D. C. haye 
not retained the law firm of O’Shea, Goldstein and Burnett 
or any attorney in the District of Columbia to represent me 
in any matter or claim arising from the injuries suffered 
and sustained by me on October 18,1940 at Turkey Run near 
Warrenton, Virginia by reason of a collision between ap 
Iverson Company truck, Barnwell Brothers, Inc. tractoir 
and myself. 

I further advise that it is my express desire to deal wit(i 
you directly and that if my wife has retained the service^ 
of the law firm of O’Shea, Goldstein and Burnett it was 
done without my consent or knowledge. I have been sep¬ 
arated from my wife for over two years. I did not author¬ 
ize her to retain counsel for me. 

Very truly yours, 

John L. Randall 

Witness 

W. Herbert Randall 
Katie P. Randall 

i 


December 17, 1940. 
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14 Endorsed: Filed Dec 21 1940 Charles E. Stewart, 
Clerk 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 9127 

Gustavus P. Iversen 
1208 Geranium Ave., N. W. 

Washington, D. C. 

Petitioner 

Notice of Appeal 

Notice is hereby given this 21st day of December, 1940, 
that Barnwell Brothers, Inc., a corporation, appearing spe¬ 
cially herein by its attorneys Leonard J. Ganse and Carl 
F. Bauersfeld, hereby appeals to the United States Court 
of Appeals for the District of Columbia from the order of 
this Court entered on the 20th day of December, 1940, in 
favor of Gustavus P. Iversen, petitioner, whereunder this 
Court has purported to authorize the perpetuating of the 
testimony of Charles W. Lord and Elizabeth Lord under 
rule 27 of the Federal Rules of Civil Procedure. 

LEONARD J. GANSE 
CARL F. BAUERSFELD 
Attorneys for Barnwell Broth¬ 
ers , Inc., a corporation r appear¬ 
ing specially herein. 

Memorandum 

DECEMBER 23 - 1940. 

Undertaking $250.00 on appeal—filed. 


I 
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15 Endorsed: Filed Dec 31 1940 Charles E. Stewart, 

Clerk | 

In the District Court of the United States | 

For the District of Columbia 

Civil Action No. 9127 

Gustavus P. Iversen 1208 Geranium Ave., N. W.j 
Washington, D. C. Petitioner 

i 

Designation of Record j 

Comes now Barnwell Brothers, Inc., a corporation, ap¬ 
pearing specially herein by its attorneys Leonard J. Gajnse 
and Carl F. Bauersfeld, and designates the record to; be 
included in the Transcript on the appeal heretofore taken 
in this cause. j 

1. Caption. j 

2. Petition to perpetuate testimony. I 

3. Summons issued against Barnwell Brothers, Inc.^ a 

corporation. 

4. Motion to quash petition and summons. 

5. Affidavit of service. 

6. Affidavit of Richard W. Galiher, Attorney, and Exhibit. 

7. Counter-affidavit of Leonard J. Ganse. ; 

8. Order overruling motion to quash and ordering taking 
of depositions of Charles W. Lord and Elizabeth Lord, ejtc. 

9. Undertaking of Gustavus P. Iversen, Petitioner j 

10. Letter of John L. Randall. 

11. Notice of Appeal by Barnwell Brothers, Inc. 

12. Memo, of cost bond on appeal. j 

13. This designation. 

LEONARD J. GANSE 
CARL F. BAUERSFELD 
Attorneys for Barnwell Broth¬ 
ers , Inc., a corporation, ap¬ 
pearing specially herein. j 

16 Service of copy of the foregoing designation oif 
record is hereby acknowledged this 31 day of De¬ 
cember, 1940. 

HENRY I. QUINN 
RICHARD W. GALIHER ; 
Attorneys for petitioner 




\ 
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17 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 16, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in Civil Action No. 9127 entitled 
jGrustavus P. Iversen, Petitioner, as the same remains upon 
: the files .and of record in said Court. 

In Testimony Whereof, 1 hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 28th day of January, 1941. 

CHARLES E STEWART, 

. . Clerk 

By CHAS B COFLIN, 

(Seal) Assistant Clerk 

Endorsed on Cover: No. 7818 In re: Iversen, Petitioner, 
United States Court of Appeals for the District of Colum¬ 
bia Filed Jan 29 1941 Joseph W. Stewart, Clerk 






